
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

EXHIBIT 1 
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CLASS ACTION SETTLEMENT AGREEMENT 

Subject to final approval by the Court, this Class Action Settlement Agreement 

(the “Agreement”), is entered into between Ashby Henderson and Thomas Hershenson 

(the “Class Representatives” or “Plaintiffs”), on behalf of themselves and the Settlement 

Class, defined below, and Defendant, BNY Mellon, N.A. (“BNY Mellon” or 

“Defendant”). The Class Representatives and BNY Mellon shall be referred to 

collectively to as the Parties.    

WHEREAS, on February 27, 2015, Ashby Henderson filed a Class Action 

Complaint in the United States District Court for the District of Massachusetts, against 

BNY Mellon, National Association, The Bank of New York Mellon Corporation, and 

The Bank of New York Mellon Trust Company, National Association, alleging that the 

Defendants breached their fiduciary duties to the trusts they administered by investing 

trust assets in affiliated mutual funds or other affiliated investment vehicles (“the 

Action”);  

WHEREAS, on November 23, 2015, the Court dismissed the claims against The 

Bank of New York Mellon Corporation; 

WHEREAS, on March 3, 2016, Ms. Henderson filed a First Amended Class 

Action Complaint, which added a second set of class claims alleging that BNY Mellon 

marked-up the tax preparation fees it charged to trusts to prepare the returns (“the Tax 

Preparation Fee Claims”);  

WHEREAS, on November 28, 2016, with leave of court, Ms. Henderson and Mr. 

Hershenson filed a Second Amended Class Action Complaint in the Action against BNY 
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Mellon and The Bank of New York Mellon Corporation, adding Mr. Hershenson as a 

named plaintiff as to the Tax Preparation Fee Claims only; 

WHEREAS, On January 19, 2017, Ms. Henderson and Mr. Hershenson 

voluntarily dismissed with prejudice their claims against The Bank of New York Mellon 

Corporation;  

WHEREAS, on June 8, 2018, Plaintiffs withdrew their motion to certify as to the 

claims relating to affiliated investments; 

WHEREAS, on August 22, 2018, the Court dismissed Ms. Henderson’s 

individual affiliated investment claims and the class’s affiliated investment claims 

without prejudice; 

WHEREAS, on September 14, 2018, this Court partially granted Plaintiffs’ 

motion for class certification, and certified a class as to the Tax Preparation Fee Claims 

for certain trusts that paid a line-item tax preparation fee, but otherwise denied class 

certification as to the Tax Preparation Fee Claims;  

WHEREAS, on September 14, 2018, this Court also denied the Parties’ cross- 

motions for summary judgment on the line-item Tax Preparation Fee Claims, and 

granted BNY Mellon’s motion for summary judgment as to the “bundled” Tax 

Preparation Fee Claims;  

WHEREAS, on December 18, 2018, the Court amended the class definition to 

“specify ‘grantors, settlors, co-trustees, and qualified beneficiaries’ of the specified 

personal trusts;”   
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WHEREAS, the Parties have engaged in extensive and hard-fought discovery, 

including the exchange of written discovery requests and responses, the BNY Mellon 

production of more than 30,000 pages of documents and electronically stored 

information (ESI), the exchange of six expert reports, and the taking of fourteen 

depositions, including expert depositions. The Parties have also engaged in extensive 

motions practice and briefing, including motions to dismiss, a motion to strike Ms. 

Henderson as class representative, motions before a Magistrate Judge to resolve 

discovery disputes, Plaintiffs’ motion for class certification, and both Parties’ motions 

for summary judgment. BNY Mellon has filed two petitions for appellate review. The 

Parties have also participated in three mediation sessions with retired judge Diane 

Welsh of JAMS in New York;  

WHEREAS, since the filing of the original Complaint, BNY Mellon has denied 

and continues to deny each and every allegation of liability, wrongdoing, and damages, 

as it has substantial factual and legal defenses to all claims and class allegations asserted 

in the Action, and has always maintained, and continues to maintain, that it has acted in 

accordance with all governing law; 

WHEREAS, based on their review and analysis of the relevant facts and legal 

principles, the Class Representatives and Class Counsel believe that, in consideration of 

all the circumstances and after prolonged and serious arms’ length settlement 

negotiations, the terms and conditions embodied in this Settlement are fair, reasonable, 

and adequate, and beneficial to and in the best interests of the Class Representatives 

and the proposed Settlement Class (as defined below); 
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WHEREAS, the Parties have decided that it is desirable to fully and finally settle 

the Action on the terms and conditions set forth herein to avoid the further expense, 

inconvenience and distraction of the Action and to dispel any related uncertainty; 

WHEREAS, this Agreement and all associated exhibits or attachments are made 

for the sole purpose of attempting to consummate settlement of this Action on a class-

wide basis.  This Agreement and the settlement it evidences are made in compromise of 

disputed claims.  Because the Action is pled as a class action, the Parties herein request 

the Court to enter an order granting preliminary and final approval, as required under 

Rule 23(e);  

WHEREAS, accordingly, the Class Representatives and BNY Mellon enter into 

this Agreement and associated settlement on a conditional basis. In the event that BNY 

Mellon or the Class Representatives exercise a right herein to terminate or rescind this 

Agreement, the Court does not enter the Final Approval Order, or the associated 

judgment does not become Final for any reason, this Agreement shall be deemed null 

and void ab initio, it shall be of no force or effect whatsoever, it shall not be referred to 

or utilized for any purpose whatsoever by anyone, and the negotiation of the 

Agreement shall remain subject to the provisions of Federal Rule of Evidence 408, any 

and all state statutes of a similar nature, and the mediation privilege.  Notwithstanding 

the foregoing, Defendant may use, offer, admit, or refer to the fact of the Agreement 

and the settlement reached therein where necessary to defend itself in any other action, 

or in any judicial, administrative, regulatory, arbitration, or other proceeding;  
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WHEREAS, the Parties expressly reserve all rights, claims and defenses and do 

not waive any such rights, claims or defenses in the event that the Agreement is not 

approved for any reason;  

NOW THEREFORE, in consideration of terms contained in this Settlement 

Agreement, and subject to approval by the Court, the Class Representatives, the 

Settlement Class, and BNY Mellon agree to the settlement of the Action, subject to the 

following terms and conditions: 

I. DEFINITIONS. 

The following terms shall have the following meanings in this Settlement 

Agreement and the attached exhibits. 

1.01. “Action” means the civil action Henderson, et al. v. BNY Mellon, N.A., Case 

No. 1:15-cv-10599-PBS, pending in the United States District Court for the District of 

Massachusetts. 

1.02. “Agreement” or “Settlement Agreement” means this Class Action 

Settlement Agreement and all of its attachments and exhibits, which the Class 

Representatives and BNY Mellon understand and agree sets forth all material terms and 

conditions of the settlement of the Action between them and which is subject to Court 

approval.  It is understood and agreed that BNY Mellon’s obligations under this 

Agreement are conditioned on the conditions set forth in this Agreement. 

1.03. “Cash Settlement Amount” means the sum of $10,000,000, which BNY 

Mellon will deposit into an interest-bearing qualified settlement fund to be established 
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and maintained by the Settlement Administrator, for purposes of implementing this 

Settlement as set forth below.  

1.04. “Class Counsel” means, collectively, the counsel of record representing 

the Class Representatives in the Action, at the law firms of Bailey & Glasser LLP and 

Derek G. Howard Law Firm, Inc. (“Howard Law Firm”). 

1.05. “Class Notice” means the notice that is mailed by the Settlement 

Administrator to Settlement Class Members, in substantially the form attached as 

Exhibit A to this Agreement.  

1.06. “Class Period” means the period from January 1, 2008 through the date of 

Preliminary Approval.  

1.07. “Class Representatives” means Ashby Henderson and Thomas 

Hershenson. 

1.08. “Class Trust List” means an electronic list, in spreadsheet or similar form, 

to be prepared by or at the direction of BNY Mellon and provided to the Settlement 

Administrator, listing the names, account numbers, or other identifying information of 

all Class Trusts; the trust situs; the amount of Tax Preparation Fees paid by the trust 

during the Class Period; whether the trust is open or closed; and if closed, the date it 

closed.  The Class Trust List will be treated as Confidential pursuant to the terms of the 

Protective Order. 

1.09. “Class Trusts” means the trusts described in the Settlement Class 

definition. 
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1.10.  “Closed Class Trust” means a trust that, on or before the Distribution 

Date, is no longer administered by BNY Mellon and for which the BNY Mellon trust 

account is closed.  

1.11. “Complaint” refers to the Second Amended Class Action Complaint (ECF 

# 232) filed by the Class Representatives in the Action.  

1.12. “Court” means the United States District Court for the District of 

Massachusetts. 

1.13. “Distribution Date” means ten calendar days after the Effective Date. 

1.14. “Effective Date” means the business date one day after the Final Approval 

Order becomes Final, as defined in paragraph 1.15, provided, however, that BNY 

Mellon has not exercised its right of termination under section 12 herein.  

1.15. “Final” means five calendar days (or the next business day thereafter if 

not ending on a business day) after the latest of: (i) the date of final affirmance on an 

appeal of the Final Approval Order; (ii) the date of final dismissal with prejudice of the 

last pending appeal from the Final Approval Order; and (iii) if no appeal is filed, the 

expiration date of the time for the filing or noticing of any form of valid appeal or writ 

review from the Final Approval Order.  If the Final Approval Order is set aside, 

modified, or overturned by any court including on appeal and is not fully reinstated on 

appeal, the Final Approval Order shall not become final under this definition. 

1.16. “Final Approval Hearing” means a hearing set by the Court to take place 

on or about thirty-five calendar days after the Response Deadline for the purpose of: 
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(i) determining the fairness, adequacy and reasonableness of the Agreement; and 

(ii) entering the Final Approval Order. 

1.17. “Final Approval Order” shall mean an order to be entered and filed by the 

Court entitled “Final Judgment and Order of Dismissal with Prejudice,” substantially in 

the form attached hereto as Exhibit B. 

1.18. “Notice List” means an electronic list, in spreadsheet or similar form, to be 

prepared by or at the direction of BNY Mellon and provided to the Settlement 

Administrator, listing, by Class Trust, the names and addresses of all Settlement Class 

Members.  The Notice List will be treated as Confidential, attorneys’ eyes only, do not 

duplicate, pursuant to the terms of the Protective Order.  

1.19. “Open Class Trust” means a Class Trust that BNY Mellon is administering 

as a trustee as of the Distribution Date.  

1.20. “Preliminary Approval” of this Agreement means that the Court has 

entered an order, substantially in the form of Exhibit C to this Agreement (the 

“Preliminary Approval Order”), conditionally certifying a class and preliminarily 

approving the terms and conditions of this Agreement, including the manner of 

providing notice to the Class. 

1.21. “Protective Order” means the Protective Order entered in the Action by 

the Hon. Donald L. Cabell on December 23, 2015. 

1.22. “Released Claims” means and includes any and all claims, defenses, 

demands, objections, actions, causes of action, rights, offsets, setoffs, suits, damages, 

lawsuits, liens, costs, losses, attorneys’ fees, expenses or liabilities of any kind 
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whatsoever, in law or in equity, for any relief whatsoever, including monetary, 

injunctive, or declaratory relief, rescission, general, compensatory, special, liquidated, 

indirect, incidental, consequential, or punitive damages, as well as any and all claims 

for treble damages, penalties, interest, attorneys’ fees, costs, or expenses, whether a 

known or Unknown Claim, suspected or unsuspected, contingent or vested, accrued or 

not accrued, liquidated or unliquidated, matured or unmatured, that in any way 

concern, that arise or may arise from the facts alleged in the Second Amended 

Complaint relating to or concerning the charging and/or disclosure of tax preparation 

fees.  It is the intention of the Class Representatives to provide a general release of all 

Released Claims against the Releasees.  Released Claims shall include any claims arising 

out of the Plan of Allocation described in section 3 herein.   

For the avoidance of doubt, Released Claims does not include: (i) claims 

previously dismissed by the Court in this Action without prejudice; (ii) claims relating 

to affiliated investments that are at issue in John Bernard and William Bernard v. BNY 

Mellon, N.A., Civil Action No. 2:18-cv-00783-CRE; or (iii) claims, objections, or 

allegations made in In Re Trust Under Deed Of Morris A. Hershenson, F/B/O Lee M. 

Hershenson, et al., No 02-72-R-1324 (Allegheny County Orphans’ Court), with the 

exception of claims seeking to recover amounts paid for tax preparation fees by the 

Hershenson trust between 2008 and 2018. These exceptions to the Released Claims shall 

apply and be incorporated into each subsequent paragraph of this Agreement which 

describes or otherwise references the Released Claims.  
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1.23. “Releasees” or “Released Parties” are defined to include (1) BNY Mellon, 

The Bank of New York Mellon Corporation, and The Bank of New York Mellon Trust 

Company, National Association; (2) each of their past, present or future subsidiaries, 

parent companies, divisions, affiliates, partners or any other organizational units of any 

kind doing business under their names, or doing business under any other names, or 

any entity now or in the past controlled by, controlling, or under the common control 

with any of the foregoing and doing business under any other names, and each and all 

of their respective affiliates and subsidiaries, and each of their respective predecessors, 

successors, and assigns; and (3) each of the present and former officers, directors, 

partners, shareholders, agents, employees, attorneys (including any consultants hired 

by counsel), advisors, trustees and co-trustees, investment advisors, associates, 

investment bankers, independent contractors, representatives, beneficial owners, 

insurers, accountants, heirs, executors, and administrators, and each of their respective 

predecessors, successors, and assigns of any person or entities in subparts (1) or (2) 

hereof. 

1.24. “Releasors” means the Class Representatives, all Settlement Class 

Members, and each of their respective heirs, executors, administrators, assigns, 

predecessors, and successors, and any other person claiming by or through any or all of 

them. 

1.25. “Response Deadline” means the date identified in the Preliminary 

Approval Order by which a Settlement Class Member (i) must serve written objections 

to the Settlement, if any, to be able to object to the Settlement, (ii) must serve a notice of 
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intent to opt out, if the Settlement Class Member desires to be excluded from the 

Settlement Class, and (iii) must submit a Verification Form to the Settlement 

Administrator as described in section 7 of this Agreement.  The Response Deadline shall 

be no later than thirty-five calendar days prior to the Final Approval Hearing or as the 

Court may otherwise direct.   

1.26. “Settlement” means the settlement terms set forth in this Agreement. 

1.27. “Settlement Administrator” means the independent class action 

settlement administration company, KCC, LLC, retained for purposes of administering 

the Settlement.  

1.28. “Settlement Class” means: From 2008 to the date of Preliminary Approval, 

all grantors, settlors, co-trustees, and qualified beneficiaries of personal trusts for which:  

(1) BNY Mellon served or serves as trustee;  

(2) BNY Mellon charged line-item tax-preparation fees amounting to at least $400 

per year for grantor trusts, at least $750 per year for revocable and “simple” 

irrevocable trusts, or at least $950 per year for “complex” irrevocable trusts for 

one or more of the covered years;  

(3) the preparer of the fiduciary return covered by the line item tax-preparation 

fee was PricewaterhouseCoopers; and  

(4) the trust’s Tax Preparation Fee Claim is not barred by the applicable state 

statute of repose.  

1.29. “Settlement Class Member” or “Member of the Class,” means a member of 

the Settlement Class. 
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1.30. “Tax Preparation Fees” means the line-item tax preparation fees charged 

to Class Trusts during the Class Period and meeting the dollar thresholds set forth in 

the Settlement Class definition.   

1.31. “Unknown Claims” mean any Released Claims which any Releasor does 

not know or suspect to exist in his or her favor at the time of the entry of the Final 

Approval Order, and which, if known by him or her might have affected his or her 

settlement with and release of the Releasees, or might have affected his or her decision 

to opt out of the Settlement Class or to object to this Settlement.  With respect to any 

and all Released Claims, the Parties stipulate and agree that, upon the Effective Date, 

the Class Representatives shall expressly and each of the Settlement Class Members 

shall be deemed to have, and by operation of the Final Approval Order shall have to the 

fullest extent allowed by law, waived the provisions, rights, and benefits of any statute 

or principle of common law similar to California Civil Code § 1542, which provides: 

A general release does not extend to claims which the creditor 
does not know or suspect to exist in his or her favor at the time 
of executing the release, which if known by him or her must 
have materially affected his or her settlement with the debtor. 

Each Releasor may hereafter discover facts in addition to or different from those which 

he or she now knows or believes to be true with respect to the Released Claims, but the 

Releasors, upon the Effective Date, shall be deemed to have, and by operation of the 

Final Approval Order shall have, fully, finally, and forever settled and released to the 

fullest extent allowed by law any and all Released Claims, known or unknown, 

suspected or unsuspected, contingent or non-contingent, whether or not concealed or 
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hidden, which then exist, or heretofore have existed upon any theory of law or equity 

now existing or coming into existence in the future, including, but not limited to, 

conduct which is negligent, intentional, with or without malice, or a breach of any duty, 

contract, law, or rule, without regard to the subsequent discovery or existence of such 

different or additional facts.  The Class Representatives acknowledge, and the 

Settlement Class Members shall be deemed by operation of the Final Approval Order to 

have acknowledged, that the foregoing waiver was separately bargained for and a 

material term of the Settlement of which this release is a part. 

1.32. “Verification Form” means a form substantially in the form of Exhibit D to 

this Agreement, which when completed, will confirm entitlement to payment for 

Settlement Class Members for Closed Class Trusts.  

1.33. Other terms are defined in the text of this Agreement, and shall have the 

meaning given to those terms in the text. It shall be the intent of the Parties in 

connection with all documents related to the Settlement that defined terms as used in 

other documents shall have the meaning given to them in this Agreement. 

II. Certification Of The Settlement Class  

2.01. The Parties to this Agreement agree that the Settlement Class shall be 

certified solely for purposes of settlement under Fed. R. Civ. P. 23(e), in accordance with 

the requirements of Fed. R. Civ. P. 23(b)(3), consisting of all Settlement Class members, 

with the Named Plaintiffs as the Settlement Class representatives and current Class 

Counsel as counsel for the Settlement Class. 
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2.02. This Agreement and certification of the Settlement Class is for settlement 

purposes only, and neither the fact of, nor any provision contained in, this Agreement 

or its Exhibits, nor any action taken hereunder, shall constitute, be construed as, or be 

admissible in evidence as, an admission of the validity of any claim or any fact alleged 

by Plaintiffs in this Action or in any other pending or subsequently filed action of any 

wrongdoing, violation of law, or liability of any kind on the part of BNY Mellon. This 

Agreement shall, however, be admissible in an action or proceeding to enforce the 

terms of the Agreement. 

2.03. Any certification of a conditional, preliminary, or final Settlement Class 

pursuant to the terms of this Agreement shall not constitute, and shall not be construed 

as, an admission on the part of BNY Mellon that this Action, or any other proposed or 

certified class action, is appropriate for class treatment pursuant to Fed. R. Civ. P. 23 or 

any similar state or federal class action rule or statute outside the settlement context. 

This Agreement is without prejudice to the rights of BNY Mellon to: (1) oppose final 

certification in this Action should this Settlement not be approved or implemented for 

any reason; (2) oppose certification in any other proposed or certified class action; or (3) 

use the certification of this Settlement Class to oppose certification of any other 

proposed class action arising out of the issues and claims that are asserted herein. 

2.04. In the event this Agreement is terminated pursuant to its own terms, or a 

Final Approval of the Settlement for any reason does not occur (subject to the Effect of 

Disapproval provisions of paragraph 13.17 and Termination provisions in section 12, 

below), the Settlement Class defined herein shall cease to exist and the Action shall 
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proceed as if no Settlement Class or Agreement had ever existed. The Parties shall not 

have waived any and all rights they might have with regard to class certification, and 

the allegations of the Complaint. 

III. Monetary Relief For The Settlement Class. 

3.01. Monetary relief will be provided to Settlement Class Members in 

accordance with the following.  

3.02. Cash Settlement Amount. BNY Mellon will pay $10,000,000 (the “Cash 

Settlement Amount”) into the interest-bearing qualified settlement fund established and 

maintained by the Settlement Administrator (“KCC”) at The Huntington National Bank, 

account number XXXXXXX0713.  In no event shall BNY Mellon’s cash payment 

obligation under this Settlement exceed $10,000,000. 

3.03. BNY Mellon will deposit the Cash Settlement Amount no later than three 

business days after this Agreement is fully executed by the Parties. The Parties agree 

that this is a material term of the Settlement.  

3.04. Following BNY Mellon’s deposit of the Cash Settlement Amount, the 

Settlement Administrator will confirm in writing to the Parties, with such confirmation 

to be filed with the Court, that the Cash Settlement Amount has been deposited.  

3.05. Any and all interest earned on the account in the qualified settlement fund 

shall accrue to the benefit of the Settlement Class, subject to the terms below regarding 

denial of approval, in paragraph 13.17.  

3.06. This Cash Settlement Amount plus accrued interest shall comprise the 

“Cash Settlement Fund,” which shall be used to make payments to Settlement Class 
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Members or their trusts, to pay taxes on any interest earned during the time prior to 

distribution, to pay costs of notice and administration, to pay any incentive payments to 

the two class representatives, and to pay attorneys’ fees and costs, all subject to Court 

approval.  

3.07. Within ten calendar days after the Effective Date, the Cash Settlement 

Fund, after deduction for court approved attorneys’ fees and costs, incentive awards, 

and administration costs, shall be distributed to Settlement Class Members in 

accordance with the allocation plan described below. 

3.08. Plan of Allocation. Upon Court approval, the Cash Settlement Fund, after 

deductions for attorneys’ fees and costs, incentive payments, costs of notice and 

administration, and any taxes (hereinafter the “Net Cash Settlement Fund”) will be 

used to make pro rata per trust payments directly to: (i) all Open Class Trusts, (ii) to 

beneficiaries (and settlors or grantors where appropriate) of the Closed Class Trusts that 

closed on or before the date of Preliminary Approval, where at least one beneficiary, 

settlor or grantor timely returns a valid Verification Form, and (iii) to beneficiaries (and 

settlors or grantors where appropriate) of the Closed Class Trusts that closed after the 

date of Preliminary Approval.  Upon the Effective Date, under no circumstances shall 

the Parties bear liability, and are released of liability pursuant to paragraph 1.22 and 

this paragraph, in connection with the allocation of settlement payments as between 

Class Trusts, as among principal and income for open trusts, or as among interested 

parties for closed trusts. 
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3.09. Per Trust Payment Amounts. The Per Trust payment amount shall be 

determined in accordance with the following formula.  

(a) Each Open Class Trust, each Closed Class Trust that closed on or before 
the date of Preliminary Approval for which at least one timely valid 
Verification Form is submitted, and each Closed Class Trust that closed 
after the date of Preliminary Approval  will be entitled to a pro rata share 
of the Net Cash Settlement Fund.  

(b) The “Per Trust” pro rata share will be based on the proportion that the Tax 
Preparation Fees paid by that trust are to the total Tax Preparation Fees 
paid by all Open Class Trusts and Closed Class Trusts entitled to a pro 
rata share as described in subpart (a) above.1  

(c) For Open Class Trusts, on the Distribution Date, the Settlement 
Administrator will forward a check from the Cash Settlement Fund to 
BNY Mellon, in the amount of the total of the pro rata payments to be 
made to Open Class Trusts, along with a spreadsheet identifying the 
individual deposit amounts per trust. BNY Mellon will expeditiously 
make the deposits in accordance with the spreadsheet, to the principal of 
each Open Class Trust. The payment shall be reflected on the trust’s 
account statement for the applicable period as “Class Action Settlement 
Payment.”  

(d) For Closed Class Trusts that closed on or before the date of Preliminary 
Approval and for which at least one timely, valid Verification Form is 
submitted, on the Distribution Date, the Settlement Administrator shall 
mail a check(s) to the person(s) who submit timely, valid Verification 
Forms. The Per Trust payment shall be divided equally, on a per capita 
basis, among those submitting timely valid Verification Forms for each 
trust.2  

(e) For Closed Class Trusts that closed after the date of Preliminary Approval, 
on the Distribution Date, the Settlement Administrator shall mail a 
check(s) to the Settlement Class Members identified for each such Class 

                                                           
1 For example, if the Tax Preparation Fees paid by a particular trust represent 2% of the 
total Tax Preparation Fees paid by Open Class Trusts plus Closed Class trusts for which 
a Verification Form is submitted or which closed after the date of Preliminary 
Approval, then the trust shall be entitled to 2% of the Net Cash Settlement Fund.  
2 For example, if Closed Trust X is entitled to a $400 payment, and four timely, valid 
Verification Forms are submitted by beneficiaries of Closed Trust X, each beneficiary 
will receive a check for $100. 
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Trust on the updated information provided by BNY Mellon pursuant to 
paragraph 6.03 herein.  The Per Trust payment shall be divided equally, 
on a per capita basis, to such Settlement Class Members.  

3.10. Effect of Opt-Out on Open Class Trusts.  A request to opt out shall not be 

effective as to a Settlement Class Member who is the beneficiary of an Open Class Trust 

unless all beneficiaries of that trust opt out.    

3.11. Tax Preparation Fee Waiver Relief. For the approximately 500 Class 

Trusts currently being charged a line-item Tax Preparation Fee, BNY Mellon will 

continue to pay for the preparation of the trusts’ tax returns, but will waive all Tax 

Preparation Fees for such trusts for a period of ten years beginning January 1, 2019. If, 

for any reason, the Settlement is not preliminarily or finally approved, BNY Mellon will 

not retroactively charge trusts for Tax Preparation Fees waived during the pendency of 

approval of this Settlement, but may resume charging line-item Tax Preparation Fees 

thereafter. BNY Mellon provided Class Counsel a declaration that quantifies the 

aggregate net present value (calculated using the current federal funds rate of 2.5%) of 

the tax fee waiver at $621,350. BNY Mellon warrants and represents that this net 

calculation is a reasonable estimate of the present cash value of the tax fee waiver.  

3.12. The Parties shall be required to meet the specific terms of this Agreement 

(as approved and/or modified by the Court) but no Party or Releasee shall have 

responsibility for or liability based upon, and the Settlement Class shall have no further 

claims against the Parties or Releasees based upon, notice and administration of the 

Settlement, or any other payment or consideration covered by the Agreement or 

provided for by further Order of the Court, or the determination, administration, 
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calculation, investment, allocation, distribution, or payment of award amounts or 

distributions, the payment or withholding of taxes, or any losses incurred in connection 

therewith.  No person shall have any claim against the Releasees, Class Counsel or any 

other agent designated pursuant to this Agreement based upon the distributions made 

substantially in accordance with this Agreement or any order of Court. 

3.13. For each payment made pursuant to this Agreement, BNY Mellon, itself or 

through the Settlement Administrator, may report each payment to government 

authorities including the Internal Revenue Service as required by law, and it shall make 

all required deductions and/or withholdings.  The Settlement Administrator further 

may issue a Form 1099 to Settlement Class Members.  Settlement Class Members who 

receive payments associated with Closed Class Trusts shall be solely responsible for the 

reporting and payment of any federal, state, and/or local income or other tax or any 

other withholdings, if any, on any of the payments made pursuant to this Agreement. 

BNY Mellon makes no representations and it is understood and agreed that BNY 

Mellon has made no representations as to the taxability of any portions of the settlement 

payments to any Settlement Class Members, the payment of any attorneys’ fees and 

expenses, or the payment of any incentive payments to the Class Representatives.  The 

Class Notice will advise Settlement Class Members to seek their own tax advice prior to 

acting in response to the Class Notice, and the Class Representatives and Class Counsel 

agree that Settlement Class Members will have an adequate opportunity to seek tax 

advice prior to acting in response to the Class Notice. 

IV. Qualified Settlement Fund 
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4.01. The Cash Settlement Fund shall constitute a “qualified settlement fund” 

(“QSF”) within the meaning of Treasury Regulation Section 1.468B-1 promulgated 

under Section 468B of the Internal Revenue Code of 1986 as amended.  The Settlement 

Administrator shall be the “administrator” within the meaning of Treasury Regulation 

§ 1.468B-2(k)(3). 

4.02. Upon or before establishment of the QSF, the Settlement Administrator 

shall apply for an employer identification number for the QSF utilizing Internal 

Revenue Service Form SS-4 and in accordance with Treasury Regulation § 1.468B-

2(k)(4), and shall provide BNY Mellon with that employer identification number on a 

properly completed and signed IRS Form W-9. 

4.03. If requested by either BNY Mellon or the Settlement Administrator, the 

Settlement Administrator and BNY Mellon shall fully cooperate in filing a relation-back 

election under Treasury Regulation § 1.468B-1 (j)(2) to treat the QSF as coming into 

existence as a settlement fund as of the earliest possible date. 

4.04. Following its remittances of the Cash Settlement Fund monies as 

described in section 3 of this Agreement, and the provision of the Class Trust List and 

the Notice List, BNY Mellon shall have no responsibility, financial obligation or liability 

whatsoever with respect to the notifications to the Settlement Class required hereunder, 

the processing of opt out requests, distributions to Settlement Class Members, payments 

to Class Counsel, incentive payments to the Class Representatives, investment of QSF 

funds, payment of federal, state, and local income, employment, unemployment, excise, 

and any other taxes, penalties, interest or other charges related to taxes imposed on the 
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QSF or its disbursements, payment of the administrative, legal, accounting, or other 

costs occasioned by the use or administration of the QSF, since it is agreed that such 

deposits shall fully discharge BNY Mellon’s obligation to the Class Representatives, 

Settlement Class Members, Class Counsel and expenses of administration with respect 

to the disposition of the Cash Settlement Fund, except as otherwise provided herein. 

Notwithstanding the above, BNY Mellon shall promptly respond to any reasonable 

questions the Settlement Administrator may have concerning the Class Trust List or the 

Notice List.  

4.05. The Settlement Administrator shall file or cause to be filed, on behalf of 

the QSF, all required federal, state, and local tax returns, information returns, including, 

but not limited to, any Form 1099-series return, and tax withholdings statements, in 

accordance with the provisions of Treasury Regulation § 1.468B-2(k)(l) and Treasury 

Regulation § l.468B-2(1)(2).  Any contract, agreement or understanding with the 

Settlement Administrator relating to the QSF shall require the Settlement Administrator 

or its agent to file or cause to be filed, on behalf of the QSF, all required federal, state, 

and local tax returns, information returns, including, but not limited to, any Form 1099-

series return, and tax withholdings statements, in accordance with the provisions of 

Treasury Regulation § 1.468B-2(k)(1) and Treasury Regulation § l.468B-2(1)(2).  The 

Settlement Administrator may, if necessary, secure the advice of a certified public 

accounting firm in connection with its duties and tax issues arising hereunder. 

V. Attorneys’ Fees, Costs And Incentive Payments.  
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5.01. Class Counsel shall apply for an award of attorneys’ fees of up to one-

third of the Cash Settlement Fund, plus expenses currently estimated to be $390,000, to 

be paid from the Cash Settlement Fund.  BNY Mellon shall not oppose, directly or 

indirectly, Class Counsel’s request up to this amount. Any attorneys’ fees and expenses 

that the Court awards shall be payable and in accordance with wiring instructions to be 

provided by Class Counsel. Any attorneys’ fees and expenses awarded shall be paid 

from the Cash Settlement Fund by the Settlement Administrator within five calendar 

days after the Effective Date, or at such other time as the Court may direct following the 

Effective Date.  In the event the Court awards Class Counsel less than the amount of 

attorneys’ fees and expenses requested, the difference between the fees sought and 

those awarded shall go to the Class, and this Agreement shall nonetheless remain in full 

force and effect and the other benefits or payments due or to become due shall not be 

increased or changed.   

5.02. In accepting an award of attorneys’ fees and expenses, the Class 

Representatives and Class Counsel, on behalf of themselves and all Settlement Class 

Members, acknowledge that the payment and method of payment under this 

Agreement are in full satisfaction of any and all claims, rights, and demands that Class 

Counsel, the Class Representatives, or the Settlement Class had, have, or may claim to 

have in the future for attorneys’ fees, costs, or expenses incurred in this Action. 

Defendant shall have no interest in nor responsibility for allocation or distribution of 

the award among Class Counsel.  
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5.03. Plaintiffs will apply to the Court for incentive payments for the Class 

Representatives of up to $100,000 total, for their time, effort, and expenses incurred in 

pursuing this litigation, to be paid from the Cash Settlement Fund. BNY Mellon takes 

no position on the application.  Any incentive payments awarded by the Court shall be 

paid from the Cash Settlement Fund by the Settlement Administrator or as the Court 

may otherwise direct within five calendar days after the Effective Date, or at such other 

time as the Court may direct following the Effective Date, and in accordance with 

instructions to be provided by Class Counsel. The Settlement Administrator shall file a 

Form 1099 for the payment of any incentive award as required by and consistent with 

IRS rules and regulations.  In the event the Court awards incentive payments less than 

the amount requested, this Agreement shall nonetheless remain in full force and effect. 

5.04. A Form 1099 for the payment of attorneys’ fees and expenses will be filed 

as required by and consistent with IRS rules and regulations. Class Counsel shall 

cooperate with the Settlement Administrator to provide all information necessary to 

process the payment including completing any requested tax forms (e.g., IRS Form W-9 

and applicable tax identification numbers). Defendant shall have no responsibility for, 

and no liability whatsoever with respect to any tax obligations or any allocation among 

the Class Representatives and Class Counsel, and/or any other person who may assert 

some claim thereto, of any award, payment or credit issued or made in this Action or 

pursuant to this Agreement, including but not limited to any award or payment 

pursuant to this section 5.  Class Counsel and the Class Representatives shall alone be 

responsible for the reporting and payment of any federal, state, and/or local income or 
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other form of tax on any payment to them made pursuant to this section 5.  Neither 

Class Counsel nor BNY Mellon’s counsel are providing any tax-related advice to the 

Class Representatives or absent class members as part of this Settlement Agreement. 

5.05. The Parties agree that Final Approval of this Settlement is independent of 

approval of any application of incentive payments to the Class Representatives or 

attorneys’ fees and out of pocket costs. 

VI. Identification Of Settlement Class Members And Their Trusts 

6.01. Within ten calendar days (or the next business day thereafter if not ending 

on a business day) of Preliminary Approval, BNY Mellon will provide the Settlement 

Administrator with the Class Trust List and Notice List, as defined in paragraphs 1.08 

and 1.18.  Because the information about Settlement Class members that will be 

provided to the Settlement Administrator will consist of confidential information, non-

public personal information, and other information protected by privacy laws, the 

Settlement Administrator will execute the addendum to the Protective Order and will 

take all reasonable steps to ensure that any information provided to it by BNY Mellon 

will be used solely for the purpose of effecting this Settlement and otherwise shall 

comply with BNY Mellon vendor and information security requirements.  The 

Settlement Administrator shall administer the Settlement in accordance with the terms 

of this Settlement Agreement and, without limiting the foregoing, shall treat any and all 

documents, communications and other information and materials received in 

connection with the administration of the Settlement as confidential and shall not 
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disclose any or all such documents, communications, or other information to any 

person or entity except as provided for in this Settlement Agreement or by court order.  

6.02. For each Settlement Class Member whose trust is closed, the Settlement 

Administrator will update the last known address through the United States Postal 

Service National Change of Address (NCOA) database, and, if needed, by performing a 

search through Accurint or similar service. 

6.03. Following entry of the Final Approval Order and prior to the Distribution 

Date, BNY Mellon will update the open and closed status of each Class Trust and will 

provide a corresponding update to the Settlement Administrator, and will report to 

Class Counsel the number of Class Trusts that closed after the date of Preliminary 

approval. For Class Trusts that closed after the date of Preliminary Approval, BNY 

Mellon will make reasonable efforts to provide, using reasonably accessible 

information, (i) for irrevocable trusts, the names and addresses of beneficiaries at the 

time the trust closed, and (ii) for revocable trusts, the names and addresses of 

settlors/grantors at the time the trust closed.  

VII. Class Settlement Procedures. 

7.01. Class Data. Prior to the signing of this Agreement, BNY Mellon has 

provided Class Counsel with the following data, which the Parties agree shall not be 

admissible in the event this Settlement terminates, fails to obtain preliminary or final 

approval, or does not become Final for any reason: (1) the number of open Class Trusts; 

(2) the number of closed Class Trusts; (3) the aggregate amounts of line-item Tax 

Preparation Fees paid by open Class Trusts; and (4) the aggregate amounts of line-item 
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Tax Preparation Fees paid by closed Class Trusts.  BNY Mellon will also provide Class 

Counsel with the number of Settlement Class Members, after the Notice List has been 

provided to and processed by the Settlement Administrator, which the Parties agree 

shall not be admissible in the event this Settlement terminates, fails to obtain 

preliminary or final approval, or does not become Final for any reason.  In addition, 

after the Class Trust List has been provided to the Settlement Administrator, Class 

Counsel may make reasonable inquiries of the Settlement Administrator for 

information regarding average per trust payments. After the expiration of the Response 

Deadline, Class Counsel shall be entitled to review the per trust payment calculations of 

the Settlement Administrator by selecting 10 to 20 trusts at random and reviewing the 

calculations of the trusts’ payment under the Plan of Allocation.  Class Counsel may 

request information from the Settlement Administrator to respond to inquiries from 

Settlement Class Members. The Settlement Administrator and Class Counsel will 

include BNY Mellon’s counsel on all communications made pursuant to this paragraph, 

and the Settlement Administrator may only provide information to Class Counsel 

subject to the terms of this Agreement, the Protective Order, and Federal Rule of 

Evidence 408.   

7.02. Motion for Preliminary Approval. Within five calendar days after the 

signing of this Agreement, the Class Representatives shall file a motion for preliminary 

approval of the proposed settlement, which BNY Mellon agrees not to oppose, subject 

to a reasonable opportunity to review and comment upon it, but such review shall not 

exceed 3 calendar days not including the date of filing. The Class Representatives shall 
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request the entry of an order in the form annexed hereto as Exhibit C, providing, among 

other things:  

(a) That the Settlement is preliminarily approved as being within the range of 
reasonableness, and that the Court is likely to certify the class for purposes 
of settlement, such that notice thereof should be given to the Settlement 
Class; 

(b) That the Class Representatives are appointed as representatives for the 
Settlement Class and Class Counsel is appointed as counsel for the 
Settlement Class; 

(c) That the Class Notice substantially in the form attached as Exhibit A, is 
approved by the Court; and that the mailing of the Class Notice in the 
manner and form set forth in this Agreement meets all the requirements of 
Rule 23 and any other applicable law, constitutes the best notice 
practicable under the circumstances, and shall constitute valid, due and 
sufficient notice to all persons entitled thereto; 

(d) That deadlines shall be established consistent with this Settlement for 
mailing of the Class Notice, the filing of any objections, the filing of any 
requests to be excluded or to opt-out, the submission of Verification 
Forms, and deadlines for the filing of any papers in connection with the 
Final Approval Hearing and the consideration of the approval or 
disapproval of the Settlement; 

(e) That any objections to: (i) the certification of the Settlement Class and the 
proposed Settlement Agreement described in the Class Notice, and/or (ii) 
the entry of the Final Approval Order, shall be heard and any papers 
submitted in support of such objections shall be considered by the Court 
at the Final Approval Hearing only if, on or before the date to be specified 
in the Class Notice and Preliminary Approval Order, such objector timely 
files a written objection to the Settlement, states the basis for such 
objection, states whether it applies only to the objector, to a specific subset 
of the class, or to the entire class, and sends copies of the objection and all 
supporting documents to the Court and counsel for both Parties so that 
such papers are actually received by the Response Deadline set by the 
Court, which shall be no later than thirty  calendar days after the mailing 
of the Class Notices.  The objection must also include the name, address, 
telephone number of the Settlement Class Member objecting and, if 
represented by counsel, of his/her counsel, and a statement of whether 
he/she intends to appear at the Final Approval Hearing, either with or 
without counsel.  Any Settlement Class Member who fails to object to the 
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Settlement in the manner described in the Class Notice and consistent 
with this paragraph shall be deemed to have waived any such objection, 
shall not be permitted to object to any terms or approval of the Settlement 
at the Final Approval Hearing, and shall be foreclosed from seeking any 
review of the Settlement or the terms of the Agreement by appeal or other 
means.  Subject to approval of the Court, any Settlement Class Member 
who files and serves a written objection may appear, in person or by 
counsel, at the Final Approval Hearing held by the Court, to show cause 
why the proposed Settlement should not be approved, but only if the 
objecting Settlement Class Member: (i) files with the Clerk of the Court a 
notice of intention to appear at the Final Approval Hearing by the 
Response Deadline (“Notice of Intention to Appear”); and (ii) serves the 
Notice of Intention to Appear on counsel for both Parties by the Response 
Deadline. The Notice of Intention to Appear must include copies of any 
papers, exhibits, or other evidence that the objecting Settlement Class 
Member will present to the Court in connection with the Final Approval 
Hearing. Any Settlement Class Member who does not file a Notice of 
Intention to Appear in accordance with the deadlines and other 
specifications set forth herein shall be deemed to have waived his or her 
right to appear; 

(f) That any attorneys representing Settlement Class Members shall be 
required to file a notice of appearance; 

(g) That any person who wishes to opt out of the Settlement shall mail a 
notice of intention to opt-out to the Settlement Administrator on or before 
a date specified in the Class Notice and Preliminary Approval Order. The 
notice of intention to opt out shall: (i) identify the case name; (ii) set forth 
the Settlement Class Member’s full name, current address and telephone 
number; (iii) state his or her intention not to participate in the Settlement; 
(iv) identify the trust(s) as to which he or she is opting out; and (v) be 
personally signed by the person requesting exclusion. The notice of 
intention to opt out shall be postmarked on or before the Response 
Deadline specified in the Class Notice, which shall be no later than thirty 
calendar days after the mailing of the Class Notices. No Settlement Class 
Member, or any person acting on behalf of or in concert or participation 
with that Settlement Class Member, may exclude any other class member.  
Any Settlement Class Member who desires to opt out must take timely 
affirmative written action pursuant to this section, even if the person 
desiring to opt out of the Class (i) files or has filed a separate action 
against any of the Released Parties, or (ii) is, or becomes, a putative or 
actual class member in any other class action filed against any of the 
Released Parties. Any Settlement Class Member who properly opts out of 
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the Settlement Class shall not: (i) be bound by any orders or judgments 
relating to the Settlement; (ii) be entitled to relief under, or be affected by, 
the Agreement; (iii) gain any rights by virtue of the Agreement; or (iv) be 
entitled to object to any aspect of the Settlement.  Notwithstanding the 
foregoing, a Class Member shall have the right to revoke a properly and 
timely submitted request for exclusion, including requests for exclusion 
submitted following notice of the Court’s September 14, 2018 class 
certification Order, if a notice of the Class Member’s election to revoke his 
or her exclusion is sent to the Settlement Administrator, postmarked on or 
before the Response Deadline;  

(h) That the Preliminary Approval Order substantially in the form of Exhibit 
C to the Settlement Agreement is approved; 

(i) That a hearing shall be held at the time and date to be set by the Court, to 
consider and determine whether the proposed Settlement Agreement is 
fair, reasonable and adequate and should be approved by the Court, and 
whether the judgment approving the Settlement and dismissing the 
Action on the merits and with prejudice against the Class Representatives 
and the Settlement Class Members should be entered, and to consider 
such other matters as may properly come before the Court in connection 
with the Final Approval Hearing; 

(j) That the Final Approval Hearing may, from time to time and without 
further individual notice to the Settlement Class, be continued or 
adjourned by order of the Court; 

(k) That the Action is stayed, other than proceedings as may be necessary to 
carry out the terms and conditions of the Agreement; 

(l) That, pending Final Approval and upon expiration of the Response 
Deadline, each Settlement Class Member is preliminary enjoined from 
maintaining, commencing, prosecuting or pursuing directly, 
representatively, or in any other capacity any Released Claim subsumed 
and covered by the Release in this Agreement in any court or arbitration 
forum; 

(m) That all Settlement Class Members will be bound by the Final Approval 
Order; and 

(n) That the Plaintiffs shall file and serve all papers in support of the motion 
for entry of the Final Approval Order, which shall be substantially in the 
form of Exhibit B to this Settlement Agreement, the motion for approval of 
attorneys’ fees and costs, and incentive payments, and/or in response to 

Case 1:15-cv-10599-PBS   Document 578-1   Filed 05/14/19   Page 30 of 84



any timely objections that comply with the requirements set forth in the 
Notice, on or before fourteen calendar days prior to the Final Approval 
Hearing or on a date (or dates) set by the Court.  

7.03. Class Notice Procedure. Within thirty calendar days after Preliminary 

Approval, the Settlement Administrator will send to each Settlement Class Member a 

Class Notice in the form of Exhibit A by first class mail, addressed to the address 

contained in the Notice List, as updated. The Settlement Administrator shall provide 

counsel with written confirmation of the mailing. 

7.04. If any Class Notices are returned with a new address prior to seven 

calendar days before the Response Deadline, the Settlement Administrator shall remail 

the notice to the new address. If any Class Notices are returned without a forwarding 

address prior to seven calendar days before the Response Deadline, the Settlement 

Administrator shall perform a search for a current address through Accurint or similar 

service.  Nothing in this paragraph shall be construed to extend the Response Deadline 

for any Settlement Class Member. 

7.05. No later than thirty calendar days after the Effective Date, the Settlement 

Administrator, upon the approval of the Court to file under seal pursuant to the 

Protective Order (to protect the names, addresses, and other personal information of 

Settlement Class Members), will cause to be filed ex parte with the Court a list of the 

names and addresses of all Settlement Class Members to whom the Class Notice was 

sent.  

7.06. No later than the mailing of the Class Notice, the Settlement 

Administrator shall establish the settlement website, which shall contain copies of this 
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Agreement and Exhibits including the Class Notice and Verification Form, and the 

Second Amended Complaint. The website will also include contact information for the 

Settlement Administrator and Class Counsel.  The settlement website shall remain open 

and accessible until ninety (90) calendar days after the Distribution Date. 

7.07. All costs of settlement administration, including but not limited to the 

costs of printing and mailing the Class Notices and checks to Settlement Class 

Members, managing the Cash Settlement Fund, status reporting, submitting the CAFA 

notice,  and creating and hosting the settlement website and toll-free number, shall be 

paid from the Cash Settlement Fund.  BNY Mellon shall not be responsible for any costs 

of the Settlement Administrator. 

7.08. Beneficiaries and grantors/settlors of Closed Class Trusts will also be sent 

a Verification Form, in the form of Exhibit D, with their Class Notice, which when 

completed will confirm their identity and current address, and the trust(s) for which 

they were a beneficiary or grantor/settlor, and will be a satisfactory certification that 

they are Settlement Class Members entitled to payment. The Settlement Administrator 

will maintain a toll-free number and an electronic Verification Form that can be 

completed online as well. The Class Notice will describe the purpose of the Verification 

Form and provide an online link to it. Recipients will have until the Response Deadline, 

as set by the Court, to complete the Verification Form and return it to the Settlement 

Administrator. Recipients who timely and properly complete such Verification Forms 

will, if they are verified by the Settlement Administrator, be entitled to a share of their 
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closed trust(s)’ proportional settlement payment, such payment to be divided equally 

among those who submit timely and valid Verification Forms for that trust. 

7.09. Within five business days after the deadline for submitting Verification 

Forms, the Settlement Administrator will, using the Notice List, confirm the information 

submitted on the Verification Form, and that the Settlement Class Member is therefore 

entitled to payment under the Settlement Agreement. The Settlement Administrator 

will report to Class Counsel and BNY Mellon’s counsel promptly as to the Verification 

Forms received, whether or not the Settlement Administrator verified that the person 

submitting the Verification Form is entitled to a payment.  

7.10. At least fourteen calendar days prior to the Final Approval Hearing, the 

Settlement Administrator shall prepare a list of the persons who submitted Verification 

Forms, the name of the trusts they are associated with, state whether it verified that the 

person is a person entitled to a payment under the Settlement, and shall serve this list 

on Class Counsel (with identifying information redacted) and BNY Mellon’s counsel.  

7.11. CAFA Notice. BNY Mellon shall cause the Settlement Administrator to 

send the notice required by Section 1715 of the Class Action Fairness Act (28 U.S.C. § 

1715) to the required government officials within ten calendar days of filing this 

Agreement.  In no event shall the Final Approval Hearing take place prior to the 

provision of effective notices and the expiration of the statutory time.  The Final 

Approval Order shall make a finding that 28 U.S.C. § 1715 was fully complied with. 

7.12. Within five business days after the Response Deadline, the Settlement 

Administrator shall prepare a list of the persons who have complied with the 
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requirements for exclusion from the Settlement Class and shall serve such list upon 

Class Counsel and BNY Mellon’s Counsel. Class Counsel shall file such document with 

the Court, under seal pursuant to the Protective Order (to protect the names and 

addresses of Settlement Class Members), at least five calendar days prior to the Final 

Approval Hearing. Upon the entry of the Final Approval Order, the persons who timely 

and properly requested exclusion from the Class will not be considered Settlement 

Class Members for purposes of this Agreement.  

7.13. At least fourteen calendar days prior to the Final Approval Hearing, the 

Plaintiffs shall file a motion for Final Approval of the Settlement Agreement, along with 

supporting documents, and Plaintiffs’ counsel shall file a Motion for Approval of 

Attorneys’ Fees and Expenses, and Incentive Awards. BNY Mellon will not oppose, 

directly or indirectly, such motions provided they are factually accurate, consistent with 

the terms of this Agreement, and subject to BNY Mellon’s opportunity to review, and 

comment upon a draft of the motion for Final Approval before filing. Plaintiffs’ motion 

will request that the Court grant Final Approval and enter judgment substantially in the 

form of the Final Approval Order attached as Exhibit B, approving this Agreement as 

final, fair, reasonable, adequate, and binding on all Settlement Class Members, ordering 

that the cash payments be made to the Settlement Class Members, and approving an 

award of attorneys’ fees and expenses be paid to Class Counsel, and incentive payments 

to the Class Representatives.  The Final Approval Order shall also, among other things: 

(a) Find that (i) the Court has personal jurisdiction over the Settlement 
Class Members, (ii) the Court has personal jurisdiction over the claims 
asserted in the Action, and (iii) venue is proper;  
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(b) Finally certify the Settlement Class for settlement purposes only; 

(c) Find that the form and means of disseminating the Class Notice 
complied with all laws, including, but not limited to, the Due Process 
Clause of the United States Constitution, and find that the Parties and 
procedures used complied with federal law so as to give full effect to 
the Settlement; 

(d) Enter Final judgment with respect to the Released Claims of all 
Settlement Class Members and dismiss the Released Claims with 
prejudice; 

(e) Make the Releases in section 11 of this Agreement effective as of the 
date of the Final judgment; 

(f) Permanently bar and enjoin the Class Representatives and all 
Settlement Class Members from filing, commencing, prosecuting, 
intervening in, or participating in (as class members or otherwise) any 
action in any jurisdiction for the Released Claims; 

(g) Permanently bar and enjoin the Class Representatives and all 
Settlement Class Members from organizing Settlement Class Members, 
or soliciting the participation of Settlement Class Members, or persons 
who would otherwise fall within the definition of Settlement Class 
Members but who have requested to be excluded from the Settlement 
Class, in a separate class for purposes of pursuing any action 
(including by seeking to amend a pending complaint or counterclaim 
to include class allegations, or seeking class certification in a pending 
action) in any jurisdiction based on or relating to any of the Released 
Claims; 

(h) Find that, by operation of the entry of the Final Approval Order, the 
Class Representatives and all of the Settlement Class Members shall be 
deemed to have forever released, relinquished, and discharged the 
Released Parties from any and all Released Claims; 

(i) Authorize the Parties to implement the terms of this Agreement;  

(j) Retain jurisdiction relating to the administration, consummation, 
enforcement, and interpretation of the Agreement, the Final judgment, 
and for any other necessary purpose; and 

(k) Preserve all existing rights of the Hershenson Trust in In re Trust Under 
Deed of Morris A. Hershenson F/B/O Lee M. Hershenson, et al., No. 02-72-
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R1324 (Alleghany County Orphan’s Court), other than any claims 
released by this Agreement. 

7.14. The Final Approval Order shall not provide for any injunctive relief 

against Defendant. 

VIII. Administration Of The Settlement. 

8.01. Uncashed/Unclaimed Checks. Those Settlement Class Members whose 

checks are not cashed within ninety calendar days after the Distribution Date, shall be 

ineligible to share in the Cash Settlement Fund. The funds from any checks that remain 

uncashed after the ninety-day period provided herein shall be distributed to the cy pres 

beneficiaries selected by the Parties and approved by the Court. 

8.02. Notification to Counsel. One hundred calendar days after the 

Distribution Date, the Settlement Administrator shall notify Class Counsel and BNY 

Mellon’s counsel in writing of the number of Settlement Class Members sent checks, the 

number who did not cash the checks, the total dollar amount of the checks distributed, 

and the total dollar amount of uncashed checks. 

8.03. Cy Pres. Thirty calendar days after the date the checks become void, any 

uncashed checks distributed pursuant to the terms of this Agreement shall be donated 

to the following charitable organizations: Massachusetts Bar Foundation and 

Pennsylvania Bar Foundation. The Settlement Administrator shall deliver the check 

made payable to the organization, with an explanatory letter, copying the Court and 

Class Counsel. 
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8.04. Certification of Distribution. Within twenty calendar days after the final 

distribution of all portions of the Settlement, the Settlement Administrator shall file a 

declaration certifying to the Court that the distributions provided for by this Agreement 

have all been timely made and shall serve a copy thereof on Class Counsel and BNY 

Mellon’s counsel.  

8.05. Dismissal of Claims. All Released Claims shall be dismissed with 

prejudice as to the Plaintiffs and Settlement Class Members upon entry of the Final 

Approval Order. 

IX. Covenants Not to Sue 

9.01. The Class Representatives, on behalf of themselves and the Settlement 

Class Members, covenant and agree: (i) not to file, commence, prosecute, intervene in, 

or participate in (as class members or otherwise) any action in any jurisdiction, or object 

to any accounting proceeding, for the Released Claims, against any of the Released 

Persons; (ii) not to organize or solicit the participation of Settlement Class Members, or 

persons who would otherwise fall within the definition of the Settlement Class but who 

requested to be excluded from the Settlement Class, in a separate class for purposes of 

pursuing any action (including by seeking to amend a pending complaint to include 

class allegations, or seeking class certification in a pending action) in any jurisdiction 

based on or relating to any of the Released Claims or the facts and circumstances 

relating thereto, against any of the Released Parties; and (iii) that the foregoing 

covenants and this Agreement shall be a complete defense to any of the Released 

Claims against any of the Releasees. 
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X. Representations and Warranties 

10.01. The Class Representatives represent and warrant that they have not 

assigned or otherwise transferred any interest in any of the Released Claims against any 

of the Released Parties, and further covenant that they will not assign or otherwise 

transfer any interest in any of the Class Representatives’ Released Claims. 

10.02. The Class Representatives represent and warrant that they have no 

surviving claim or cause of action against any of the Released Parties with respect to 

any of the Released Claims.  

10.03. The Parties, and each of them on his, her, or its own behalf only, represent 

and warrant that they are voluntarily entering into the Settlement Agreement as a result 

of arm’s-length negotiations among their counsel, that in executing the Settlement 

Agreement, they are relying solely upon their own judgment, belief, and knowledge, 

and the advice and recommendations of their own independently selected counsel, 

concerning the nature, extent and duration of their rights and claims hereunder and 

regarding all matters which relate in any way to the subject matter hereof; and that, 

except as provided herein, they have not been influenced to any extent whatsoever in 

executing the Settlement Agreement by representations, statements or omissions 

pertaining to any of the foregoing matters by any Party or by any person representing 

any Party to the Settlement Agreement. Each of the Parties assumes the risk of mistake 

as to facts or law. 

XI. Releases 

Case 1:15-cv-10599-PBS   Document 578-1   Filed 05/14/19   Page 38 of 84



11.01. On the Effective Date, Releasors, including but not limited to the Class 

Representatives, on their own behalf and on behalf of each Settlement Class Member, 

by operation of this Release and the judgment set forth in the Final Approval Order, do 

hereby and shall be deemed to have fully, finally, conclusively, irrevocably, and forever 

released, settled, compromised, relinquished, and discharged any and all of the 

Releasees of and from any and all Released Claims and, without further action by any 

person or the Court, will be deemed: (a) to have consented to dismissal of the Action 

and the dismissal with prejudice of any and all Released Claims; (b) to have released 

and forever discharged any and all Released Claims; and (c) to be forever barred and 

enjoined from objecting, instituting or further prosecuting, in any forum whatsoever, 

including but not limited to any state, federal, or foreign court, or regulatory agency, or 

any arbitration forum, each and every Released Claim. The Releasors acknowledge and 

agree that they are aware that they may hereafter discover material or immaterial facts 

in addition to or different from those which they now know or believe to be true with 

respect to the subject matter of this Release, that it is possible that unknown facts, losses 

or claims exist, and that known losses may have been underestimated in amount or 

severity. This was explicitly taken into account in connection with this Agreement. It is 

the Releasors’ intention to, and they do hereby, upon the Effective Date of this 

Agreement, fully, finally, and forever settle and release each and every one of the 

Releasees from each and every Released Claim. 

11.02. Subject to Court approval, each Settlement Class Member who does not 

timely and validly opt out shall be bound by this Agreement and all of their Released 
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Claims shall be dismissed with prejudice and released even if they never received 

actual, prior notice of the Action or its settlement in the form of the Class Notice or 

otherwise. The Release and agreements contained in this section 11 shall apply to and 

bind all Settlement Class Members, including those Settlement Class Members whose 

mailed Class Notices are returned as undeliverable, and those for whom no current 

address can be found, if any. 

11.03. Promptly after the Effective Date, Settlement Class Members shall dismiss 

with prejudice all claims, actions or proceedings that are released pursuant to this 

Agreement, or withdraw any objections to pending accountings as to claims or 

objections that are released pursuant to this Agreement. In the event any such actions or 

proceedings are not dismissed and BNY Mellon learns of the action, BNY Mellon may 

provide notice to the Settlement Class Member of this Settlement and request dismissal 

of the action or denial of any objection. 

XII. Termination 

12.01. In the event that the Settlement set forth in this Agreement is not 

approved without changes by the Court or, if one of the conditions upon which the 

Agreement is based is not satisfied, or if the Court determines that it lacks jurisdiction 

to approve the Settlement, or if there is a court order from another court that takes 

jurisdiction over some or all of the Claims, or if there is a regulator determination that 

frustrates the purpose of and protection of the Settlement, or in the event that the 

Effective Date does not occur, no further payments shall be made by BNY Mellon to 

anyone in accordance with the terms of this Agreement, the Parties will bear their own 
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costs and fees with regard to the efforts to obtain Court approval, and this Agreement 

shall be deemed null and void with no effect on the Action whatsoever. Reductions in 

the amount of the requested Attorneys’ Fees and Expenses shall not be deemed a 

substantial change necessitating termination of the Settlement.  

12.02. Failure of the Court to enter the Preliminary Approval or Final Approval 

Order in its entirety or in a similar form without material changes thereto as determined 

by BNY Mellon, Class Counsel or the Class Representatives will be grounds for BNY 

Mellon, Class Counsel or the Class Representatives to terminate the Settlement and the 

terms of this Agreement. If any material portion of the Agreement or the Final 

Approval Order is vacated, modified, or otherwise altered on appeal, BNY Mellon, 

Class Counsel or the Class Representatives may, in their sole discretion, within fourteen 

(14) calendar days of such appellate ruling, declare that the Agreement has failed to 

become effective, and in such circumstances the Agreement shall cease to be of any 

force and effect.  

12.03. In the event that Settlement Class Members who are the grantors, settlors, 

qualified beneficiaries and/or co-trustees of 3% or more of the Class Trusts exclude 

themselves from the Settlement Class, Defendant shall have the absolute discretionary 

right (but not the obligation) to terminate this Settlement and Agreement and in such 

case, each and every one of BNY Mellon’s obligations under this Agreement shall cease 

to be of any force and effect, and this Agreement and any orders entered into in 

connection therewith shall be vacated, rescinded, cancelled, and annulled (except for 

any provision included in the Preliminary Approval Order substantially similar to 
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paragraph 21 of the Preliminary Approval Order attached as Exhibit C). If BNY Mellon 

exercises this option, the Parties shall return to the status quo in the Action as if the 

Parties had not entered into this Agreement. In addition, in such event, the Agreement 

and all negotiations, court orders, and proceedings relating thereto shall be without 

prejudice to the rights of the Parties, and each of them, and evidence relating to the 

Agreement and all negotiations shall not be admissible or discoverable in the Action or 

in any other proceeding. BNY Mellon must exercise this option pursuant to this 

paragraph at least fifteen (15) calendar days prior to the Final Approval Hearing, by 

giving written notice of such exercise to Class Counsel. 

12.04. If one of the Parties exercises a right herein to terminate or rescind this 

Agreement or this Agreement is not approved by the Court pursuant to the proposed 

Final Approval Order, this Agreement, the conditional class certification provided 

herein, the Settlement proposed herein (including any modifications made with the 

consent of the Parties), and any action taken or to be taken in connection therewith shall 

be terminated and shall become null and void and have no further force or effect, the 

Preliminary Approval Order shall be vacated (except for any provision included in the 

Preliminary Approval Order substantially similar to paragraph 21 of the Preliminary 

Approval Order attached as Exhibit C), the Parties shall be restored to their respective 

positions existing prior to the execution of this Agreement, and the Parties’ rights and 

obligations with respect to the use of this Agreement and the Settlement contemplated 

hereby will be subject to section 2 hereof. In addition, neither this Agreement, the 

preliminary certification of the Class, the Preliminary Approval Order, nor any other 
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document in any way relating to any of the foregoing, shall be relied on, referred to, or 

used by anyone in any way for any purpose in connection with any further proceedings 

in this Action and/or any action, lawsuit, arbitration, or proceeding involving a 

Released Claim. 

XIII. Miscellaneous Provisions. 

13.01. Parties to Use Best Efforts to Effectuate Settlement. The Parties’ Counsel 

shall use their best efforts to cause the Court to give Preliminary Approval to this 

Agreement as promptly as practicable, to take all steps contemplated by this Agreement 

to effectuate the Settlement on the stated terms and conditions and to obtain Final 

Approval of this Agreement. 

13.02. Governing Law. This Agreement shall be governed by the laws of the 

Commonwealth of Massachusetts, without regard to conflict of laws rules. This 

Agreement shall be enforced the United States District Court in the District of 

Massachusetts. Defendant and Settlement Class Members waive any objection that any 

such Party may have or hereafter may have to the venue of such suit, action, or 

proceeding.  

13.03. Entire Agreement. The terms and conditions set forth in this Agreement 

and the exhibits thereto constitute the complete and exclusive statement of the Class 

Action Settlement Agreement between the Parties and may not be contradicted by 

evidence of any prior or contemporaneous agreement.  

13.04. Modification Only in Writing. This Agreement may be altered, amended, 

modified or waived, in whole or in part, only in a writing signed by the Class 
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Representatives, Class Counsel and Defendant. This Agreement may not be amended, 

altered, modified or waived, in whole or in part, orally. 

13.05. No Ambiguity To Be Construed In Favor of Either Party. The 

determination of the terms of, and the drafting of, this Agreement has been by mutual 

agreement after negotiation, with consideration by and participation of all Parties 

hereto. Accordingly, this Agreement shall be considered neutral and no ambiguity shall 

be construed in favor or against the Parties.  

13.06. Successors. This Agreement shall be binding upon, and inure to the 

benefit of, the respective heirs, successors and assigns of the Parties hereto; but this 

Agreement is not designed to and does not create any third party beneficiaries. 

13.07. No Third Party Rights or Beneficiaries. Except as expressly provided for 

herein, no government agency or official can claim any rights under this Agreement or 

Settlement, whether with respect to the conduct that is the subject of the Releases, the 

restrictions in section 3, or the funds paid or used in the Settlement. There are no third 

party beneficiaries created or implied. 

13.08. Waivers. The waiver by one Party of any provisions or breach of this 

Agreement shall not be deemed a waiver of any other provision or breach of this 

Agreement. 

13.09. Counterparts. This Agreement shall become effective upon its execution 

by all of the undersigned. The Parties may execute this Agreement in counterparts, and 

execution of counterparts shall have the same force and effect as if all Parties had signed 

Case 1:15-cv-10599-PBS   Document 578-1   Filed 05/14/19   Page 44 of 84



the same instrument. Signature pages exchanged by fax or by e-mail shall be as valid as 

originals. 

13.10. Authority. Each person executing the Agreement or any of its exhibits on 

behalf of any Party hereto hereby warrants that such person has the full authority to do 

so.   

13.11. Retention of Jurisdiction. The Court shall retain jurisdiction over the 

interpretation, effectuation and implementation of this Agreement, and all orders 

entered in connection therewith, and the Parties and their attorneys submit to the 

jurisdiction of the Court.  

13.12. Recitals. The recitals set forth above shall be and hereby are terms of this 

Agreement as if set forth herein. The headings herein are used for the purpose of 

convenience only and are not meant to have legal effect. 

13.13. No Collateral Attack. The Agreement shall not be subject to collateral 

attack by any Settlement Class Member or any recipient of notices of the Settlement 

after the Final judgment is entered. 

13.14. Taxes. The Parties and their Counsel have provided no tax advice with 

respect to the terms of the Settlement. It is understood and agreed that Settlement Class 

Members and Class Counsel shall be responsible for paying any taxes due on any 

payments made to them pursuant to the Agreement.  

13.15. No Opt Out Solicitation or Inducement. Plaintiffs and Class Counsel 

agree that they shall take no action which would or might have the effect of inducing or 

encouraging any person included in the Settlement Class to seek exclusion from the 
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Settlement Class, provided that this provision shall not restrict Class Counsel from 

providing appropriate legal advice in response to inquiries from the Settlement Class 

Members.  

13.16. Conditional Nature of Settlement Agreement. This Class Action 

Settlement Agreement, including all associated exhibits and attachments, is made for 

the sole purpose of attempting to consummate a settlement of this Action on a class-

wide basis. The Agreement is made in compromise of disputed claims. The Agreement 

is intended by the Parties to fully, finally and forever resolve, discharge and settle the 

Released Claims upon and subject to the terms and conditions set forth in this 

Agreement. Because this Action was pled as a class action, this Settlement must receive 

approval by the Court. Accordingly, the Parties enter into this Agreement and 

associated Settlement on a conditional basis that is subject to the final approval of the 

Court.  

13.17. Effect of Disapproval. If the Court does not execute and enter the 

Preliminary Approval Order substantially in the form of Exhibit C to this Agreement 

without leave to amend or correct the Agreement or the associated Order, or if the 

Court does not execute and enter the Final Approval Order substantially in the form of 

Exhibit B to this Agreement without leave to amend or correct the Agreement or the 

associated Order, or if the associated Final judgment does not become Final for any 

reason, then this Agreement shall be deemed null and void ab initio; it shall be of no 

force or effect whatsoever; it shall not be referred to, utilized or admissible for any 

purpose whatsoever; and any negotiations concerning the terms of the Agreement shall 
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remain confidential and shall not be admissible in any proceeding for any purpose, and 

shall be destroyed. Further, by three business days after such Court disapproval, the 

Cash Settlement Amount shall be returned by the Settlement Administrator to BNY 

Mellon; provided, however, that (i) if Court disapproval or termination occurs before 

the Settlement has obtained Preliminary Approval, the interest accrued in the Cash 

Settlement Fund shall also be returned to BNY Mellon, and (ii) if Court disapproval or 

termination occurs after the Settlement has obtained Preliminary Approval, the interest 

accrued in the Cash Settlement Fund shall first be used to pay settlement administration 

costs already incurred by the Settlement Administrator pursuant to this Agreement, 

and, if any interest money remains, it too shall be returned to BNY Mellon. 

13.18. Return/Destruction of Discovery Materials.  The Parties agree that the 

terms of the Protective Order govern the dealings of the Parties with respect to 

materials produced in discovery in this Action and shall continue in force after the 

Effective Date of the Settlement. Accordingly, within sixty-three calendar days of the 

Effective Date, the Parties and their counsel of record, and any consultants or experts 

retained by the Parties or their counsel of record, shall use their best efforts to locate all 

Confidential Information (as the term is defined in the Protective Order) produced in 

the Action and return such Confidential Information to counsel of record for the 

producing party or destroy all originals or reproductions (whether in electronic, hard 

copy, or other form) of the Confidential Information subject to the exceptions contained 

in paragraph 11(b) of the Protective Order. The Parties acknowledge that their duty to 

return or destroy all Confidential Information is a continuing duty and the Parties agree 
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to return or destroy any such information found in the future. Notwithstanding this 

section, the Parties shall be excused from any duty to return or destroy Confidential 

Information to the extent necessary to comply with outstanding court orders or with 

judicial and non-judicial subpoenas, civil investigative demands or other compulsory 

process. The Court shall retain jurisdiction to ensure compliance with the Protective 

Order. 

13.19. Media.  The Parties, including their Counsel, agree that the terms of this 

Settlement shall remain confidential and not be disclosed by any Party until the 

Settlement Agreement is filed in connection with the Class Representatives’ Motion for 

Preliminary Approval. The Parties and their counsel agree to keep all settlement 

negotiations confidential; provided, however, this obligation shall not prevent the 

Parties and their counsel from disclosing such information as required by law or 

regulation or to persons or entities (such as experts, the Court, and/or the Settlement 

Administrator) to whom the Parties agree disclosure must be made in order to 

effectuate the terms and conditions of this Agreement. The Parties and their counsel 

agree that any public statements they make (including, but not limited to, those made in 

social media and in response to media inquiries) regarding the Action or the Settlement 

shall not disparage any of the Parties, the claims, the defenses, or the Settlement.  This 

provision shall not apply to objective statements of fact regarding the Action or the 

Settlement.  This provision does not apply to any Settlement Class Members who 

contact Class Counsel concerning the Settlement. The Parties further agree that Class 

Counsel may make the settlement papers available on their firms’ websites.  
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13.20. Notices.  All notices (other than the Class Notice) required by the 

Agreement shall be made in writing and communicated by mail and email to the 

following addresses: 

All notices to Class Counsel shall be sent to Class Counsel c/o: 

Derek G. Howard 
Derek G. Howard Law Firm, Inc. 
42 Miller Avenue 
Mill Valley, CA 94941 
(415) 432-7192 
 
John Roddy 
Elizabeth Ryan 
Bailey & Glasser LLP 
99 High Street, Suite 304 
Boston, MA 02110 
Telephone: (617) 439-6730 
 
 
All notices to Defense Counsel shall be sent to Defense Counsel c/o: 

Jonathan M. Albano 
S. Elaine McChesney 
Morgan, Lewis & Bockius LLP 
One Federal Street 
Boston, MA 02110 
Telephone: (617) 341-7700 
 
K. Issac deVyver 
Nellie E. Hestin 
McGuireWoods LLP 
260 Forbes Avenue, Suite 1800 
Pittsburgh, PA 15222 
Telephone: (412) 667-6000 

13.21. Denial of Liability; No Admissions. BNY Mellon denies all of the claims 

as to liability, damages, fees, restitution and all other forms of relief as well as the class 

action allegations asserted in the Action. Neither this Agreement, nor any of its terms 
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and provisions, nor any of the negotiations connected with it, shall be construed as an 

admission or concession by BNY Mellon of any legal violations, any legal requirement 

or any failure to comply with any applicable law. Except as necessary in a proceeding to 

enforce the terms of this Agreement, this Agreement and its terms and provisions shall 

not be offered or received as evidence in any action or proceeding to establish any 

liability or admission on the part of Defendant or any Released Parties or to establish 

any condition constituting a violation of or non-compliance with federal, state, local or 

other applicable law, or the propriety of class certification in any proceeding or action. 

The Parties expressly agree and represent that, in the event that the Court does not 

approve this Agreement, or any appellate court disapproves of this Agreement in any 

way that prevents the Settlement from becoming final and effective, no Party will use or 

attempt to use any conduct or statement of any other Party in connection with this 

Agreement or any effort to seek approval of the Settlement to affect or prejudice any 

other Party’s rights in any ensuing litigation. In the event that this Agreement is 

deemed void or the Effective Date does not occur, the Parties reserve all rights to 

challenge all such claims and allegations in the Action upon all procedural and factual 

grounds, including without limitation the ability to challenge class action treatment on 

any grounds or assert any and all defenses or privileges. 

13.22. BNY Mellon’s Attorneys’ Fees and Costs. BNY Mellon shall bear its own 

legal fees, legal costs, and expenses incurred in this Action. 

IN WITNESS WHEREOF, the undersigned, being duly authorized, have caused 

this Agreement to be executed on the dates shown below.  
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EXHIBIT A 
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A Federal Court Ordered This Notice – This is Not A Solicitation From A Lawyer. 

Case 1:15-cv-10599-PBS   Document 578-1   Filed 05/14/19   Page 55 of 84



Please be patient. 
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Henderson, et al. v. BNY Mellon, N.A., 
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pro rata 
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Henderson v. BNY Mellon, N.A.

Henderson v. BNY Mellon, N.A., 

unless
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Henderson v. BNY Mellon

Case 1:15-cv-10599-PBS   Document 578-1   Filed 05/14/19   Page 61 of 84



Henderson v BNY Mellon, N.A., 
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EXHIBIT B 
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EXHIBIT C 
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Henderson, et al. v. BNY 

Mellon, N.A.
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Henderson, et al. v. BNY Mellon, N.A.
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nunc pro tunc
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EXHIBIT D 
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Henderson v. BNY Mellon, N.A.
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